Hearings Office

City of Portland
1900 SW 4™ Avenue, Room 3100, Portland, OR 97201 phone: 503.823.7307
www.portland.gov/omf/hearings fax: 503.823.4347

email: HearingsOfficeClerks@portlandoregon.gov

DECISION OF THE HEARINGS OFFICER IN UNCONTESTED CASE

File Number: LU 2212612 CU AD (Hearings Office Case No. 4230001)
Applicant: Kimberly Freeman
PO Box 1631

Clackamas, OR 97015
Property Owners: Tony Karam and Johnny Karam
Hearings Officer: Nancy Hochman
Bureau of Development Services (BDS) Staff Representative: Don Kienholz
Site Address: 10225 SE Pardee St
Legal Description: LOT 12, IRIS; LOT 13, IRIS; LOT 14, IRIS
Tax Account Number: R418900430, R418900460, R418900490
State ID Number: 1S2E15BB 14600, 1S2E15BB 14500, 1S2E15BB 14400
Quarter Section: 3541
Neighborhood: Lents, contact at lentsneighborhood@gmail.com
Business District: East Portland Community Office, contact at info@eastportland.org

District Neighborhood Coalition: East Portland Community Office, contact at
info@eastportland.org

Zoning: R5 — Single-Dwelling Residential, 5,000

Land Use Review: Type lll, Conditional Use
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BDS Staff Recommendation to Hearings Officer: Approval with conditions.

Public Hearing: The hearing was opened at 9:30 a.m. May 10, 2023, via the Zoom
platform, and was closed at 10:13 a.m. The applicant waived the applicant’s rights
granted by Oregon Revised Statute (ORS) 197.763 (6)(e), if any, to an additional seven-
day time period to submit written rebuttal into the record. The record was closed to all
testimony and/or written submissions at the end of the hearing.

Testified at the Hearing:
Don Kienholz
Kimberly Freeman

Proposal:

Tony's Garden Center is an established retail plant nursey located at 10300 SE Holgate
Blvd. in the Commercial Mixed-Use 1 zone (CM-1). Beginning in around 2011, the
owners began to incrementally purchase and expand the nursery overstock onto three
of the lots immediately adjacent to the south. Those three lots are 10225, 10231 and
10245 SE Pardee St. and all are zoned R5. While retail plant nurseries are an allowed use
by right in the CM1 zone, they are a conditional use in the R5 zone. Expansion of the
retail plant nursery onto the adjacent R5 zones therefore must go through a Type 3
Conditional Use Review to establish the use, making the entire site a CU site.

Relevant Approval Criteria:

In order to be approved, this proposal must comply with the approval criteria of Title 33,
Portland Zoning Code. The applicable approval criteria are found in Portland Zoning
Code Section 33.815.105 Institutional and Other Uses in R Zones.

Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed
under the regulations in effect at the time the application was submitted, provided that
the application is complete at the time of submittal, or complete within 180 days. This
application was submitted on December 19, 2022 and determined to be complete on
January 18, 2023.

Written Comments:

Julia Stanfield, owner of the home next door to the proposed expansion area, filed a
written comment before the hearing. One of two issues raised concerned renters already
living in the houses on the property where the conditional use is requested here. The
noise created by the renters is not relevant to the conditional use. However, Hearings
Officer notes that the landscaping buffer, a condition of approval described below, may
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Application Determined Complete:  January 18, 2023

Report to Hearings Officer: April 28, 2023
Decision Mailed: May 17, 2023
Last Date to Appeal: May 31, 2023
Effective Date (if no appeal): June 1, 2023

Conditions of Approval. This project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any
project elements that are specifically required by conditions of approval must be shown
on the plans and labeled as such.

These conditions of approval run with the land, unless modified by future land use
reviews. As used in the conditions, the term "applicant” includes the applicant for this
land use review, any person undertaking development pursuant to this land use review,
the proprietor of the use or development approved by this land use review, and the
current owner and future owners of the property subject to this land use review.

Appeal of the decision. ANY APPEAL OF THE HEARINGS OFFICER'S DECISION MUST BE
E-MAILED TO LANDUSEINTAKE@PORTLANDOREGON.GOV. The appeal application form
can be accessed at https://www.portlandoregon.gov/bds/45477. If you do not have
access to e-mail, please telephone (503) 823-7617 for assistance on how to submit the
appeal; please allow one business day for staff to respond. An appeal fee of $ .00 will
be charged (one-half of the application fee for this case, up to a maximum of
$5,000.00).

Who can appeal: You may appeal the decision only if you wrote a letter which is
received before the close of the record on hearing or if you testified at the hearing, or if
you are the property owner or applicant. If you or anyone else appeals the decision of
the Hearings Officer, City Council will hold an evidentiary hearing, one in which new
evidence can be submitted to them. Upon submission of their application, the applicant
for this land use review chose to waive the 120-day time frame in which the City must
render a decision. This additional time allows for any appeal of this proposal to be held
as an evidentiary hearing.


mailto:LANDUSEINTAKE@PORTLANDOREGON.GOV
https://www.portlandoregon.gov/bds/45477
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EXHIBITS RECEIVED IN THE HEARINGS OFFICE — SEE NEXT PAGE
(NOT ATTACHED UNLESS INDICATED)

The exhibits in the land use case file are all assigned a letter (example A-1). The Hearings
Office accepts exhibits filed online in its case management system. These exhibits are
marked in the lower right hand corner that identifies the exhibit as a "Portland Hearings
Office” exhibit. All of these exhibits are designated “H Exhibits” (that is, Hearings Office
Exhibits). See the BDS Staff Report for a list of exhibits prior to "H.”
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information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable approval criteria. This report is the
recommendation of the Bureau of Development Services with input from other City and public
agencies.

Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compliance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that are specifically required by conditions of approval must be shown on the plans, and
labeled as such.

These conditions of approval run with the land, unless modified by future land use reviews. As
used in the conditions, the term “applicant” includes the applicant for this land use review, any
person undertaking development pursuant to this land use review, the proprietor of the use or
development approved by this land use review, and the current owner and future owners of the
property subject to this land use review.

This report is not a decision. The review body for this proposal is the Hearings Officer who
will make the decision on this case. This report is a recommendation to the Hearings Officer by
the Bureau of Development Services. The review body may adopt, modify, or reject this
recommendation. The Hearings Officer will make a decision about this proposal within 17 days of
the close of the record. Your comments to the Hearings Officer can be mailed c/o the Hearings
Officer, 1900 SW Fourth Ave., Suite 3100, Portland, OR 97201 or faxed to 503-823-4347 or e-
mailed to HearingsOfficeClerks@portlandoregon.gov, or you can testify during the hearing. Please
see link to instructions on how to testify at the top of this staff report or contact the Hearings
Office at 503-823-7307 or the email listed above.

You will receive mailed notice of the decision if you write a letter received before the hearing or
testify at the hearing, or if you are the property owner or applicant. This Staff Report will be
posted on the Bureau of Development Services website. Look at www.portlandonline.com. On the
left side of the page use the search box to find Development Services, then click on the
Zoning/Land Use section, select Notices and Hearings. Land use review notices are listed by the
District Coalition shown at the beginning of this document. If you are interested in viewing
information in the file, please contact the planner listed on the front of this staff report. The
planner can email you documents from the file. A fee would be required for all requests for paper
copies of file documents. Additional information about the City of Portland, and city bureaus is
available online at https://www.portland.gov. A digital copy of the Portland Zoning Code is
available online at https://www.portlandoregon.gov/zoningcode.

Appeal of the decision: The decision of the Hearings Officer may be appealed to City Council,
who will hold a public hearing. If you or anyone else appeals the decision of the Hearings Officer,
City Council will hold an evidentiary hearing, one in which new evidence can be submitted to
them. Upon submission of their application, the applicant for this land use review chose to waive
the 120-day time frame in which the City must render a decision. This additional time allows for
any appeal of this proposal to be held as an evidentiary hearing.

Who can appeal: You may appeal the decision only if you write a letter which is received before
the close of the record on hearing or if you testify at the hearing, or if you are the property owner
or applicant. Appeals must be filed within 14 days of the decision. An appeal fee of $.00 will be
charged (one-half of the BDS LUS application fee, up to a maximum of $5,000.00).

Appeal Fee Waivers: Neighborhood associations recognized by the Office of Neighborhood
Involvement may qualify for a waiver of the appeal fee provided that the association has standing
to appeal. The appeal must contain the signature of the Chair person or other person_authorized
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